
Application Number 20/00112/REM

Site Address 97 Foley Road, Worcester, WR2 4ND

Description of 
Development

Variation of condition 2 and removal of condition 10 of 
planning permission P18C0196

Case Officer Sally Watts Applicant Mr Kelvin Sparrey

Ward Member(s) Bedwardine Ward Agent Mr Tim Carter

Reason for Referral to 
Committee

Ward Member 
referral

Expiry 
Date

 6 April 2020 (an 
extension of time 
has been requested)

Key Issues The principle of development and whether the proposal 
would be sustainable form of development having regard 
to the 3 dimensions of sustainable development in terms 
of its economic role, social role and environmental role.  

Web link to application https://plan.worcester.gov.uk/Planning/Display/20/00112
/REM

Recommendation The Deputy Director - Economic Development and 
Planning recommends that the Planning Committee 
approves the variation of Condition 2 of planning 
permission P18C0196 and grants planning 
permission subject to the conditions set out in 
section 9 of this report.

1. Background

1.1 The application was registered on 10 February 2020 and was due for a decision on 6 
April 2020. An extension of time for the determination of the application has been 
requested  to allow determination by the Planning Committee.

1.2 The application has been referred to the Planning Committee at the request of 
Councillor Alan Amos on the following grounds: 

(i) There are a large number of changes so soon after the permission was granted.

(ii)  The Committee process will provide people with a further opportunity to add to 
their previous concerns.

2.       The site and surrounding area 

2.1 The application site is situated on the west side of Foley Road. To the south of the site 
are semi-detached two storey Victorian dwellings and opposite to the east are terraced 
flat roof Victorian dwellings. The property adjacent to the north is a detached two 
storey dwelling with Christopher Whitehead school beyond.

2.2 The overriding palette of materials is red brick with traditional fenestration detailing 
commonly found in Victorian dwellings. Opposite the site are a row of flat roof Victorian 
dwellings. They are unusual and are locally listed for being flat roof structures 
constructed in a time when pitched roofs were normal. 

https://plan.worcester.gov.uk/Search/Results
https://plan.worcester.gov.uk/Search/Results


The frontages are Victorian in character and have an opening to void ratio and layout 
which is clearly Victorian in character. This row is an anomaly in the local context and 
elsewhere, including adjacent to the site, the overriding character is of pitched roof 
residential development. 

2.3 The site is not a within a conservation area nor is it a statutory listed building.   The 
site is not subject to any other natural environment policies within the South 
Worcestershire Development Plan 2016.

     

Figure 1. Site location plan

3.      The proposals

3.1 The proposal is to vary the existing permission (including condition 2- approved plans) 
for a three bedroom dwelling and associated development in the following ways:

- an additional 1 metre depth of the single storey rear element of the 
proposed dwelling;

- removal of the side rear external door;

- insertion of a high level ground floor window;

- replacement of the rear double doors and adjacent windows to bi-fold rear 
doors at ground floor;

- reduction in the height of rear roof plane roof light.



3.2 The application is submitted under Section 73 of the Town and Country Planning Act 
1990 that allows an application to be made to vary conditions associated with a 
planning permission. Section 73 of the Town and Country Planning Act confirms that on 
such applications the local planning authority shall consider only the question of the 
conditions subject to which planning permission should be granted, and: 

(a) if they decide that planning permission should be granted subject to conditions 
differing from those subject to which the previous permission was granted, or that it 
should be granted unconditionally, they shall grant planning permission accordingly, 
and 
(b) if they decide that planning permission should be granted subject to the same 
conditions as those subject to which the previous permission was granted, they shall 
refuse the application. 

3.3 Thus, it is possible to apply for conditions to be struck out, or for their modification or 
relaxation. However, in terms of decision making a Section 73 application should be 
treated just like any other application, and in making their decisions Local planning 
authorities should focus their attention on national and development plan policies, 
conditions attached to the existing permission and other material considerations which 
may have changed significantly since the original grant of permission. A successful 
application to amend conditions results in the issue of what is in effect a new planning 
permission, but does not cancel the old permission. 

3.4 In this respect, section 96A of the Act provides:-

"(1) A local planning authority … may make a change to any planning
permission or any permission in principle (granted following an application to the 
authority) relating to land in their area if they are satisfied that the change is not 
material.
(2) In deciding whether a change is material, a local planning authority must have 
regard to the effect of the change, together with any previous changes made under this 
section, on the planning permission or permission in principle as originally granted.
(3) The power conferred by subsection (1) includes power to make a change to a 
planning permission —
(a) to impose new conditions;
(b) to remove or alter existing conditions.
(4)  The power conferred by subsection (1) may be exercised only on an
application made by or on behalf of a person with an interest in the land to which the 
planning permission or permission in principle relates."

3.5 Guidance for determining s73 applications is set out in the NPPG which states that a 
minor material amendment is one “whose scale and nature results in a development 
which is not substantially different from the one which has been approved”. It is further 
stated that the development which the application under s.73 seeks to amend will by 
definition have been judged to be acceptable in principle at an earlier date. 
Consequently, the extent of the material planning considerations are somewhat 
restricted and only the amendments being applied for should be considered at this 
stage in light of current policy. In terms of decision making a local planning authority 
therefore has to make a decision on the amendments being applied for with regard to 
relevant national or local policies which may have changed significantly since the 
original grant of planning permission as well as the merits of the changes sought.

3.6 Notwithstanding the above, a Section 73 application cannot be used to extend the 
lifespan of a planning permission. New permissions granted via this Section 73 
application should therefore change this condition accordingly.



3.7 The decision notice in respect of the original planning permission (P18C0196) contains 
2 conditions relating to opaque glazing. Namely Condition 10 and Condition 13. This 
application is seeking to remove condition 10. This condition is:- 

The windows on the south elevation shall be glazed in material which, although 
permitting the passage of light, cannot be seen through and glazing of this type 
shall thereafter be retained in the window(s).

For the following reason:-

To safeguard the privacy of occupants of adjacent properties in accordance with 
policy SWDP21 of the South Worcestershire Development Plan and the aims and 
objectives of the National Planning Policy Framework.

3.8 As such, condition 13 would remain in effect. Condition 13 is worded as follows; 

The windows at first and second floor level on the south elevation to the landings 
shall be glazed in material which, although permitting the passage of light, 
cannot be seen through and glazing of this type shall thereafter be retained in 
the windows).

For the following reason:-

To safeguard the privacy of occupants of adjacent properties in accordance with 
policy SWDP 21 of the South Worcestershire Development Plan and the aims and 
objectives of the National Planning Policy Framework.

3.9 By virtue of the amendments proposed in this application, it is proposed that  Condition 
2  is varied to substitute the approved plans with the following plans

Zeb1380 Pl115 Elevations, revision: B

Zeb1380 Pl110 Floor Plans, revision: B

Zeb1380 Pl100 Rev     Location And Site Plans

3.10 In accordance with Article 15 (7) of The Town and Country Planning (Development 
Management Procedure) (England) Order 2015 (as amended), full details of the 
application have been published on the Council’s website. As such, Members will have 
had the opportunity to review the submitted plans and documents in order to 
familiarise themselves with the proposals prior to consideration and determination of 
the application accordingly.

4.    Planning Policy 

4.1 The Town and Country Planning Act 1990 (‘the Act’) establishes the legislative 
framework for consideration of this application. Section 70(2) of the Act requires the 
decision-maker in determining planning applications/appeals to have regard to the 
Development Plan, insofar as it is material to the application/appeal, and to any other 
material consideration. Where the Development Plan is material to the development 
proposal it must therefore be taken into account.  Section 38(6) of the Planning and 
Compulsory Purchase Act 2004 requires the application/appeal to be determined in 
accordance with the Plan, unless material considerations indicate otherwise.



4.2 These provisions also apply to applications made under Section 73 of the Town and 
Country Planning Act. However, in making their decisions Local Planning Authorities are 
required to focus their attention on national and development plan policies, conditions 
attached to the existing permission and other material considerations which may have 
changed significantly since the original grant of permission.

4.3 The Development Plan for Worcester now comprises:

 The South Worcestershire Development Plan (SWDP) which was adopted February 
2016, and;

 The Worcestershire Waste Core Strategy, which was adopted on December 2012. 

South Worcestershire Development Plan

4.4 Policy SWDP 21 Design is considered to be relevant to the proposal. 

4.5 There have been no changes to the South Worcestershire Development Plan since the 
original grant of permission

Material Considerations

1. National Planning Policy Framework

4.6 The latest version of the National Planning Policy Framework (NPPF) was published and 
came into effect in February 2019. The NPPF sets out the Government's planning 
policies for England and how these are expected to be applied. It constitutes guidance 
for local planning authorities and decision takers and is a material planning 
consideration in determining planning applications. 

4.7 The NPPF outlines a series of considerations against which delivering sustainable 
development should be assessed. Paragraph 186 of the NPPF encourages Local 
Planning Authorities to approach decision taking in a positive way and to foster the 
delivery of sustainable development. LPAs are advised at paragraph 187 of the NPPF to 
look for solutions rather than problems and decision-takers are asked to approve 
applications for sustainable development where possible.

4.8 The Government believes that sustainable development can play three critical roles in 
England: an economic role, contributing to a strong, responsive, competitive economy; 
a social role, supporting vibrant and healthy communities; and an environmental role, 
protecting and enhancing our natural, built and historic environment.

2. National Planning Practice Guidance 

4.9 On 6th March 2014 the Government also published National Planning Practice Guidance 
(NPPG) that has been updated in the meantime and comprises, amongst other 
matters: Design, Determining a planning application, Health and Wellbeing, Noise, and 
Use of Planning Conditions. 

3. Supplementary Planning Documents

South Worcestershire Design SPD

4.10 The South Worcestershire Design SPD was adopted on 5th March 2018 and replaces the 
previous Supplementary Planning Guidance Note 3: Design (SPG3). Both documents 
encourage high standards of design for development proposals in accordance with the 
aims and interests that the NPPF seeks to protect and promote in this regard. The 
Design Quality SPD is consistent with the planning policies in the SWDP. 



5. Planning History

5.1 The site has been the subject of the following planning applications:

P18C0196- Detached residential dwelling Approved by Planning committee, issued 19th 
July 2018 

6.  Consultations

6.1 Formal consultation, has been undertaken in respect of the application. 

6.2 Neighbours and other third party comments: No objections have been received. A 
bespoke letter both explaining and making clear the proposal, was sent to all 
neighbours notified of the 2018 application. 

No other consultations have been received. 

Members have been given the opportunity to read all representations that have been 
received in full. At the time of writing this report no other consultation responses have 
been received. Any additional responses received will be reported to members verbally 
or in the form of a late paper, subject to the date of receipt. 

7.      Comments of Deputy Director - Economic Development and Planning

7.1 Policy SWDP1 of the South Worcestershire Development Plan sets out overarching 
sustainable development principles and these are consistent with the Framework. The 
policy seeks to ensure that the amenity of neighbours are protected and where relevant 
maintained. Due to the scale and nature of the changes to the approved scheme I have 
taken each element of the scheme and assessed the impact and then commented as a 
collective on the proposed changes. 

Extension of the ground floor single storey element by 1 metre. 

7.2 The comparative floor plans are set out in Figure 2 below with the additional footprint 
highlighted in yellow.  The additional floor area  would increase the depth of the 
building by 1 metre at ground floor. The additional floor area allows better internal 
space arrangement and would not compromise the external amenity area to 



asignificant degree.  

Figure 2. Comparison ground floor plans

Removal of the side external door 

7.3 The proposed scheme includes a side glazed door as seen in figure 3. This is proposed 
to be removed from the proposed scheme in line with the internal changes. This is 
likely to have a beneficial change for neighbouring amenity with less noise and activity 
along the southern boundary of the site. 

Insertion of a high-level ground floor window

7.4 As viewed below in figure 3, a side high level window is proposed. As viewed in the 
submitted proposed side elevation this would be barely visible above the fence line, 
especially when a distance of 1 metre is considered. Given it is high level I do not 
consider it is likely to generate overlooking from within the dwelling given the height, 
size and placement of the window. 



Figure 3. Comparison side elevation 

Replacement of the rear double doors and adjacent windows to bi-fold rear 
doors at ground floor

7.5 The proposed scheme seeks to change the rear window treatment. As shown in figure 
4, the introduction of bifold doors will result in a wider and more significant opening 
looking out over the property’s private rear amenity space.  Given the area is flat and 
there are no significant changes in topography which would generate further 
overlooking, I consider this proposed change will not compromise or detrimentally 
affect the privacy of neighbouring residents and is therefore acceptable. 

Figure 4. Comparison rear elevations

Reduction in the height of rear roof plane roof light

7.6 As shows above in figure 4, the proposed rooflight in the rear roof plane is to be 
reduced in height to allow it to be opened internally with greater ease. In the 
approved scheme the windows were placed higher in the roof plane as seen in figure 
4. This was designed to avoid overlooking and to allow natural light into the bedroom 
and en-suite. 



7.7 The proposed lower roof light in the amended scheme as seen in figure 4 will relate to 
the en-suite as originally approved and will allow steam to be released and the roof 
ventilated. 

7.8 Figure 5 shows a cross section of the dwelling with the amended height of the 
rooflight. It can be understood that if the rooflight was higher it would not be able to 
be opened with ease as seen in figure 5. Given the nature of the room and that the 
window would not be visible from the public vantage, I consider this is a practical 
resolution to this issue and I see no cogent reason for it not being acceptable. 

Figure 5. Cross section through building showing amended position of rooflight in relation to 
floor levels. 

Removal of condition 10 relating to obscure glazing

7.9 Removal of condition 10 which states

The windows on the south elevation shall be glazed in material which, although permitting 
the passage of light, cannot be seen through and glazing of this type shall thereafter be 
retained in the window(s).

For the following reason:-

To safeguard the privacy of occupants of adjacent properties in accordance with policy

SWDP21 of the South Worcestershire Development Plan and the aims and objectives of the 
National Planning Policy Framework.

7.10 Condition 10 ensures that all windows in the south elevation are of the type that would 
ensure there was no overlooking but allow light into the building. The applicant is 
seeking to remove this condition. 

7.11 There is a similar condition (condition 13) on the permission for the windows on the 
two upper storeys of the south elevation to be opaquely glazed. As such the retention 
of this condition would mean that the windows on the ground floor could be glazed in 
any material.

7.12 The level of overlooking can be considered and assessed from the submitted plan in 
figure 3. However, I am mindful of not only the actual overlooking but the perceived 
overlooking. As such and reflecting on the level of concern on this matter during the 
initial assessment of the proposal, I am inclined to disagree to the removal of this 
condition but to retain it to ensure all windows in the south elevation are opaquely 



glazed to safeguard the amenity of neighbouring residents both in terms of actual and 
perceived overlooking. 

Assessment of the proposal as a whole

7.13 The changes to the approved scheme are generally small scale and are as a result of 
deeper consideration of the utility of the building and how it will operate, as will often 
happen in the iterative design process. 

7.14 I consider they will not result in any significant impact on neighbouring residents. 
However, my preference is to retain opaque glazing on all side windows and as such it 
is proposed that condition 10 is retained to ensure that the amenity of the 
neighbouring residents is safeguarded from both actual and perceived overlooking. 

8. Conclusion and planning balance

8.1 The NPPF identifies a series of the components that are considered critical to achieving 
sustainable development. In my opinion, the above assessment of the planning 
application proposals against the planning policy framework demonstrates that the 
application responds to, and is in accordance with, the requirements of the adopted 
planning policy within the development plan and material considerations relevant to 
the determination of the application.

8.2 The design considerations reflect the refining of the design process ensuring it has a 
high design quality as required in SWDP21- Design.  The NPPF identifies a series of 
components that are considered critical to achieving sustainable development. In my 
opinion, the above assessment of the planning application proposals against the 
planning policy framework demonstrates that the application responds to, and is in 
accordance with, the requirements of the adopted development plan and material 
considerations relevant to the determination of the application. 

8.3 With the exception of the proposed changes to the opaque glazing on the ground floor 
of the south elevation that are not recommended for approval I do not consider that 
the other proposed changes to the approved scheme would be harmful to the 
neighbouring residents. Therefore, having considered the impact of the proposed 
changes, the recommendation is for approval of the variation of Condition 2. 

9. Recommended Conditions

1. The development must be begun not later than date 19th July 2021, the 
expiration date of host application P18C0196. 

For the following reason:-

Required to be imposed pursuant to Section 91 of the Town and Country 
Planning Act 1990.

2. The development hereby approved shall be carried out in complete accordance 
with the submitted plans , except where otherwise stipulated by conditions 
attached to this permission. The plans are as follows;

Zeb1380 Pl115 Elevations, revision: B

Zeb1380 Pl110 Floor Plans, revision: B

Zeb1380 Pl100 Rev     Location And Site Plans

The Water Management (drainage) statement dated 30.5.2018



The Design and Access Statement dated 12.04.18 where applicable to this 
application.

For the following reason:-

For the avoidance of doubt and to secure a satisfactory form of development in 
accordance with policy SWDP 21 of the South Worcestershire Development Plan 
and the aims and objectives of the National Planning Policy Framework.

3. Twenty one days before any development is commenced resulting in any 
excavation within the site, written notice shall be given to the local planning 
authority, whereupon the local planning authority shall, within 21 days of 
receipt of such notice, specify in writing to the developer which persons 
authorised by the local planning authority shall be allowed access to the site 
whilst any excavations are in progress for the purpose of archaeological 
investigation. This access shall allow for a period of one day for unencumbered 
archaeological recording to take place within the trenches if in the opinion of the 
City Archaeological Officer features of interest are revealed.

For the following reason:-

To allow the historical and archaeological interest of the site to be recorded in 
accordance with policies SWDP 6 and SWDP 24 of the South Worcestershire 
Development Plan and the aims and objectives of the National Planning Policy 
Framework.

4. If during the course of the works hereby approved any of the following features 
of interest are uncovered, the local planning authority shall be notified 
immediately and no works affecting such features shall take place until they 
have been inspected by persons authorised by the local planning authority and 
a scheme for their retention and/or treatment agreed in writing.

Schedule of features of interest:- archaeological remains of Roman date.

For the following reason:

To allow the historical and archaeological potential of the site to be realised in 
accordance with policies SWDP 6 and SWDP 24 of the South Worcestershire 
Development Plan and the aims and objectives of the National Planning Policy 
Framework.

5. Full details of the following matters including any details shown on the 
submitted plans shall be submitted to and approved by the local planning 
authority in writing before the development is commenced.

Schedule:-

Supporting evidence and details of the renewable and/or low- carbon measures 
proposed to meet the requirements for 10% of proposed energy use to be met 
through on site measures.

The development shall not be undertaken other than in full accordance with 
such approved details.

For the following reason:-



Insufficient details were submitted for these matters to be fully and properly 
considered in respect of the approval hereby granted and policies SWDP 21 and 
SWDP 27 of the South Worcestershire Development Plan and the aims and 
objectives of the National Planning Policy Framework.

6. Full details of the following matters including any details shown on the 
submitted plans shall be submitted to and approved by the local planning 
authority in writing before the development is commenced.

Schedule:-

- Window and door product information and specification

- Materials information for bay windows

- Rainwater goods

The development shall not be undertaken other than in full accordance with 
such approved details.

For the following reason:-

Insufficient details were submitted for these matters to be fully and properly 
considered in respect of the approval hereby granted and policy SWDP 21 of the 
South Worcestershire Development Plan and the aims and objectives of the 
National Planning Policy Framework.

7. Samples of facing, roofing and surfacing materials shall be submitted to and 
approved by the local planning authority in writing prior to implementation as 
part of the development hereby approved. The development shall not be carried 
out otherwise than in accordance with such approved details.

For the following reason:-

To ensure the satisfactory appearance of the completed development in 
accordance with policy SWDP 21 of the South Worcestershire Development Plan 
and the aims and objectives of the National Planning Policy Framework.

8. Notwithstanding the details submitted, the development hereby approved shall 
not be occupied until the access and parking facilities for 2 vehicles shown on 
the approved plan have been provided. These areas shall thereafter be retained 
and kept available for their respective approved uses at all times.

For the following reason:-

In the interests of highway safety and to ensure the safety and free flow of 
traffic using the adjoining highway in accordance with policy SWDP 4 of the 
South Worcestershire Development Plan and the aims and objectives of the 
National Planning Policy Framework.

9. No development shall take place (including demolition, ground works, 
vegetation clearance) until a Construction Environmental Management Plan has 
been submitted to and approved in writing by the Local Planning Authority. The 
plan should include the following:



- the parking of the vehicles of site operatives and visitors;

- loading and unloading of plant and materials;

- construction hours (including maintenance of plant and equipment) and 
delivery times;

- the storage of plant and materials used in construction of the development;

- details of all temporary contractors buildings (offices, toilets etc), plant, 
storage of materials and parking for site operatives;

- the erection and maintenance of security hoarding including decorative 
displays and facilities for public viewing, where appropriate;

- measures to ensure that vehicles leaving the site do not deposit mud or other 
detritus on the public highway, including wheel washing facilities where 
appropriate and the arrangements for their use;

- measures to control noise, vibration and the emission of dust and dirt;

- the recycling/disposing of waste resulting from excavation and construction 
works;

- the operation of plant and machinery (including silencing and sound 
attenuation) associated with engineering operations.

- site security;

- the storage of fuel, oil, and chemicals used in the construction phase of the 
development;

- measures to address any minor and major spillages of fuel, oil and chemicals;

- measures in relation to the prevention of pollution of waterways, including 
disposal of surface water run off during the construction phase including any 
silt/soil contaminated run off;

- measures to enable the monitoring, reporting and auditing of compliance and 
mechanism for corrective action;

- a scheme for recycling/disposing of waste from excavation and construction 
works;

- the hours that delivery vehicles will be permitted to arrive and depart, and 
arrangements for unloading and manoeuvring;

- details of any temporary construction accesses and their reinstatement.

- a highway condition survey, timescale for re-inspections, and details of any 
reinstatement.

The approved Construction Environmental Management Plan shall be adhered to 
and implemented throughout the construction period strictly in accordance with 
the approved details.



For the following reason:-

In order to ensure that the development of the site is undertaken following best 
practice and to ensure the protection of the amenities of nearby land users and 
activities and in accordance with policy SWDP 21 of the South Worcestershire 
Development Plan and the aims and interests that the National Planning Policy 
seeks to protect and promote with regard to amenity.

10. The windows on the south elevation shall be glazed in material which, although 
permitting the passage of light, cannot be seen through and glazing of this type 
shall thereafter be retained in the window(s).

For the following reason:-

To safeguard the privacy of occupants of adjacent properties in accordance with 
policy SWDP21 of the South Worcestershire Development Plan and the aims and 
objectives of the National Planning Policy Framework.

11. Notwithstanding the provisions of Classes A to E (inc.) of Part 1, Schedule 2 of 
the Town and Country Planning (General Permitted Development) (England) 
Order 2015 and its subsequent amendments, the approved dwelling shall not be 
extended, nor shall any structures be erected within the curtilage of the said 
dwelling(s), without the grant of further specific planning permission from the 
Local Planning Authority.

For the following reason:

To enable the Local Planning Authority to retain planning control over the 
development of this site in order to safeguard the amenities of the occupants of 
the adjoining dwellings in accordance with policy SWDP 21 of the South 
Worcestershire Development Plan and the aims and objectives of the National 
Planning Policy Framework.

12. Notwithstanding the provisions of Classes A, B and C of Part 1, Schedule 2 
of the Town and Country Planning (General Permitted Development) (England) 
Order 2015 and its subsequent amendments, no new windows, rooflights or 
other openings, other than those shown on the approved plans, shall be 
inserted in the walls or roof of the dwelling without the grant of further specific 
planning permission from the Local Planning Authority.

For the following reason:

To enable the Local Planning Authority to retain planning control over the 
development of this site in order to safeguard the amenities of the occupants of 
the adjoining dwellings in accordance with policy SWDP 21 of the South 
Worcestershire Development Plan and the aims and objectives of the National 
Planning Policy Framework.

13. During the construction works hereby approved no machinery shall be operated 
and no process shall be carried out on the site outside the hours of 7.30am to 
6.00pm Mondays to Fridays and 8.00am to 1.00pm on Saturdays and not at 
any time on Sundays, Bank or Public Holidays.



For the following reason:-

To safeguard the amenities of local residents and the occupants of surrounding 
properties in accordance with policy SWDP 21 of the South Worcestershire 
Development Plan and the aims and interests that the National Planning Policy 
Framework seeks to protect and promote.

  


